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Executive Summary

The United-States-Mexico-Canada Agreement (USMCA) is a modern 21st century agreement
that should serve as an instrument to fuel economic growth, support export jobs and strengthen
bilateral and trilateral relations with the United States’ two largest neighbors. This three-way
collaboration in USMCA can help to ensure that the continent’s trade relationships build
healthier and stronger prosperity for all three countries in the years ahead.'

Specifically, the research team identified digital trade, energy, small and medium-sized
enterprises (SMEs), labor, competitiveness and good regulatory practices as very important
areas within USMCA due to their expected or potential impact on the region’s economies and
the competitiveness of the United States, Mexico and Canada against other economic
powerhouses.

One area, supply chains, is not specifically addressed in USMCA, but the pandemic has made
clear how important supply chains are across North America and globally. The USMCA
framework and consultative committees can and should be used to help make North America’s
supply chains more resilient, diversified and reliable.

The team also recognizes that agriculture, rules of origin, environment and anti-corruption
are significant sectors for trilateral and bilateral relations and policy priorities and should be
accorded focused attention. Agriculture and related topics particularly can generate difficult
disputes, thus demanding focused efforts to find solutions to problems and to build a broader
win-win framework which can contribute to resolving particular problems. Rules of origin in the
vehicles sector will be challenging to implement and their effects on the evolution of this key
sector will need to be monitored.

For each of these areas, the team offers a review of the current provisions, a justification for any
suggested change, and recommendations specific to the sector or topic. In the case that the team
does not have a recommendation for a chapter or sector, the study still highlights the potential
and challenges.

The team recognizes that USMCA promotes important certainty and transparency for farmers,
businesspersons, and consumers through a range of provisions, including on the environment,
agriculture, energy, labor, intellectual property, digital trade, and rules of origin (ROO) within
the automotive manufacturing industry and notably with the provisions for review in six years
and at least sixteen years of existence.

While this new legal framework offers a solid foundation to build from, it will only reach its full
potential through the effective implementation of long-term cooperation activities that focus on
the following four themes at the top of the trilateral agenda:

Restoring Confidence and Building Certainty and Resilience.

Effective Trilateral Coordination to Advance Competitiveness.

Moving toward Harmonization of Cross-Border Practices and Regulations.
Expanded Stakeholder Involvement.
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Based on these themes, the team offers these top recommendations for the selected priority
areas that build on the current provisions to promote competitiveness and enhanced regional
integration. While other recommendations are also highlighted throughout the report, the team
concluded that these are the most important for all three regional economies:

1.

Agriculture: New Mexican Organic Export Certification regulations are being imposed
too fast. Thus, USTR, USDA, and the U.S. Department of State should ask for more time
to allow American Organic exporters to comply with new regulations. The parties should
urge Mexico to clearly define what is banned under its new corn GMO ban, as well as to
resume its process of reviewing new biotechnologies. North American should recognize
the need to expand USDA'’s Joint Organic Compliance Committee to include other
agricultural issues to expand continuing inter-agency dialogues. The U.S. should work to
find constructive ways forward on issues of high importance to Mexico such as tomatoes.
Rules of Origin (RoO): The shift in the rules of origin for auto manufacturing will affect
competitiveness within North America. Automation and greater assistance for alternative
staging regimes will help keep increased prices in check and thus can help ensure
continued competitiveness in North America. Assisting the electric auto industry will
bring the benefit of strengthening an environmentally conscious or “greening’” industry
within North America while furthering the auto industry as a whole, such as through
increased domestic battery and critical mineral production. Properly enforcing the labor
value content within North America will dramatically increase wages in the region,
mainly through increased Mexican wages. But attention must be paid to the challenges of
accurate RoO use and to the impact of these rules as new technologies, like electric
vehicles, emerge. Regular dialogue with stakeholders including unions will be needed.
Energy: Steps are needed to re-build consensus among the three governments. A return
to regular trilateral meetings of North America’s energy ministers to stimulate
cooperation on climate change, sustainable development, energy efficiency, emission
reductions, renewable integration, and grid integration could help do that. The U.S.-
Mexico Energy Business Council also should be reinvigorated, with a renewed focus not
just on hydrocarbons but also on renewable energy. Furthermore, North American
countries have a mutually beneficial opportunity to work together on a plan for the
electrification of the regional vehicle fleet, both for passenger and freight vehicles. These
efforts to build cooperation should be pursued while parties use the appropriate portions
of USMCA to address disputes that appear likely to arise.

Digital Trade: It is essential that continued dialogue works towards synchronizing
national digital policies. Within these dialogues, experts recommend emerging digital
issues such as transparency and security regarding data and information sharing. This
Chapter sets the standard and precedence for digital governance and privacy laws for
future trade agreements. It is also important for dialogues to discuss emerging trends and
issues that occur in the industry to further strengthen promises made in the agreement
and to adapt to keep up with emerging trends and products.

Labor: Mexico’s labor reforms have the potential to benefit workers across North
America. The U.S. can be instrumental in helping to move forward these reforms by using
technical assistance. Given the self-imposed budget constraints within the Mexican
government, external funding and technical support is needed. Working with Mexican
partners, the U.S. can also help prioritize specific states within Mexico for their
staggered labor reform implementation. By reshuffling states, labor reform can first
come to states that are priority areas to North American trade and can be enacted in
other states in later years. Promoting the use of the rapid
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response mechanism for egregious cases of poor labor policy would also help to push
labor reform further, if used judiciously.

SMEs: The Committee for Small and Medium-sized Enterprises has the opportunity to
increase the sentiment in favor of trade across a wide range of stakeholders in North
America. The three governments should work toward eliminating the knowledge and
skills gap that SMEs commonly face in comparison to Multinational Enterprises
regarding cross border trade. Exchanging skills training, information, and emerging
market trends are three ways the U.S., Canada, and Mexico can increase engagement
with stakeholders in all three countries.

Competitiveness: The three governments must recognize the need to institutionalize
trilateral cooperation and dialogues in the various fora created in USMCA, but
especially in the new Competitiveness Council. This later forum should be used to
identify and begin work on the issues that will be essential for all three economies to
compete successfully in the future. Ideas for potential action include a task force to
facilitate a North American workforce development agenda to help develop agile workers
that meet the technology-based demands of the 21st century labor market; a trilateral
forum to identify ways to promote sustainable development and green energy
technologies (e.g., electric vehicles); and a working group to steer a broad, forward
looking supply chain initiative. This group should agree on ways to inform customers of
the supply chain process, address the cost of decoupling with China, and improve supply
chain resilience amid the pandemic. Each country should encourage the use of what is
being called “ally-shoring, or “partner-shoring,” to protect and optimize essential
supply chains, invest in domestic jobs, and advance North American technology and
innovation.

Environment: The three governments should work to agree on new standards to adhere
to the commitments of the Paris Climate Agreement and include the United Nations’
(UN) Paris Climate Agreement to the list of those to which each party must commit.
USMCA implementation should thus include work to ensure that each party is staying
committed to the goals and provisions in the Paris Climate Agreement. The parties
should explore how to make North America’s economies “greener.” This could include
provisions for review of green performance of companies and public entities in all three
countries.

Good Regulatory Practices (GRPs): Each party should work on confidence building
and strengthening trilateral relations in the wide range of areas where regulation is
particularly important to commerce across the continent. Bringing regulators together
for collaborative dialogues and improved harmonization on current priorities (e.g.,
automotive industry) or emerging issues will be important (e.g., biotechnology industry
or artificial intelligence) in comparison to re-writing rules and issues where positions are
fixed in stone. They should utilize key advisory coordination to bring in a wide range of
stakeholders including public health experts and other working groups/committees
together at roundtables in the GRP Committee with the aim of improving the regulatory
compatibility for essential goods and services and promote harmonized regulatory
agendas.

The team strongly believes the provided provisions for optimizing economic prosperity in North
America will yield economic growth and American job creation if appropriately and effectively
implemented by all three parties with consideration to the evolving economic and political
landscape of North America amid the pandemic. Done well, effective implementation of
USMCA can support well recovery from the pandemic.
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The team concludes from its research that implementing the USMCA could be at the top of the
agenda between the three countries. It can help create more and better jobs and enhance
prosperity across the continent.

The team would like to express its deep appreciation and thanks for the many experts who shared
their insights and wisdom to help inform this study.

I. Introduction: Intense Economic and Commercial Ties

Up to 13 million American jobs are supported by the commercial relationships and
shared production with Mexico and Canada." The United States, Mexico and Canada have
mutual deep-seated economic and political interests and share great potential for productivity and
job growth between them. The three countries have consistently been top trading partners in
recent years."" The U.S. is the largest commercial partner for Mexico and Canada, and its
neighbors are consistently two of its top three trading partners. The U.S. trades almost twice as
much with its neighbors as it does with China."

Mexico and Canada make up the most important export market for U.S. products,
including manufactured goods, food and agricultural products. Recent data show that one third of
U.S. exports were transported to the two countries in 2020.Y Moreover, Mexico and Canada use
more U.S. inputs than any other countries in the production of finished goods sold to the U.S."!
According to the United States Trade Representative (USTR), Mexico was the U.S.’s second
largest export market and supplier of goods imports and the top trading partner in 2019 with
$614.5 billion in two way trade that same year.""' Mexico and Canada are also major suppliers of
energy products. On any given day, almost $1.9 billion in the U.S.-Mexico bilateral trade crosses
the shared border.""! In 2020, Mexico was the second trading partner behind China, and Canada
the third.™

Canada was the U.S.’s largest export market, third largest supplier of goods imports and
second top trading partner with $612.1 billion recorded in two-way trade in 2019, based on
USTR data findings.* In 2019, Canada had the third largest foreign direct investment (FDI) in the
U.S. after Japan and the United Kingdom.X' This amounted to $495.7 billion, and Mexico’s
investments in the U.S. total $21.5 billion. X"

The deeply interconnected U.S.-Canada relations reflect the mutual commitment to build
an economic powerhouse, as reflected in the recent U.S.-Canada roadmap focusing on inclusive
and sustainable economic growth, public health, clean energy innovation and highly integrated
infrastructure. X"

Today, all three countries are in a position to take full advantage of North American
cooperation to resolve key economic issues and to build on new opportunities through
approaches that enhance mutual prosperity and security. This trilateral relationship works to
support job creation, innovation, productivity, and competitiveness for each country in the global
economy." Through the implementation of free trade agreements (FTA) during the last decades,
economic integration between Mexico, Canada and the U.S. has shown that North American
economies are stronger together. Under the North American Free Trade Agreement (NAFTA),
which went into effect in 1994, trade in goods and services quadrupled, reaching some $3.6
million in trade daily and $1.3 trillion annually, according to a Wilson Center study.” A Bush
Center report highlights that regional integration increased Canada’s real GDP by 108 percent
and total employment by 45 percent since 1990, while Mexico’s GDP doubled in real terms, and
“its GDP per capita at purchasing power parity has increased 32 percent in real terms.”' Under
NAFTA, Mexico transitioned from a commodity-based economy to an industrial one. NAFTA
can account for much of the “extra” merchandise trade that
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totaled to $635 billion of total North American trade for the U.S.; $247 billion for Canada; and
$345 billion for Mexico, according to a Peterson Institute of International Economics (PIIE)
study done on the 20th anniversary of NAFTA.*X The trade liberalization between these
countries has historically led to increased business cycle synchronization, aligning the effects of
GDP growth rates, recessions and overall competitiveness. V'

USMCA: USMCA replaced NAFTA and officially went into effect on July 1, 2020. The
Trump Administration highlighted that USMCA would revamp the trilateral trade agenda with a
focus on restoring American jobs. USMCA also reflects an agreed priority among all three
countries on boosting North American competitiveness and economic cooperation. However, the
pandemic injected major uncertainty into USMCA’s implementation with an unpredictable
economic climate for businesses, workers, and consumers. The pandemic also magnified the
vulnerabilities and lack of preparedness in important supply chain networks. While the
pandemic’s effects are not addressed in USMCA, the agreement provides the legal framework
for the parties to prioritize the proper management and protections of labor rights, data flows,
intellectual property rights, businesses, critical infrastructure, cross border trade facilitation, and
thus essential supply chains across the border to promote efficiency and resilience.

The Biden administration has an opportunity to build confidence and mutual trust with
Mexico and Canada, as well as to strengthen cooperative institutions as North America works
through the current economic crisis, pandemic management, and economic recovery in the
months ahead. According to a recent Wilson Center report, each Party must work together and
use the agreement in the long-term to establish cooperative work agendas to enhance North
American competitiveness building on USMCA along with focus on climate change, “green”
energy futures, workforce development, and the deployment of new technologies.”™ Importantly,
USMCA'’s establishment of the Sunset Clauses acts as a long-term review clause that keeps the
provisions active for 16 years and provides vital certainty in the minds of politicians,
businesspersons, farmers and workers for years to come.

This report was undertaken at the request of the Office of Mexican Affairs within the
State Department’s Bureau of Western Hemisphere Affairs by a team of American University
undergraduate students from the School of International Service. This project is a product of
American University’s Diplomacy Lab program with the State Department. The team worked
under the guidance of Ambassador Earl Anthony Wayne (retired) and liaised with the lead
economic officer of the Mexico desk, Jacob T Schultz, to agree on the methods and goals for this
project. If this report prompts any comment or question on a specific recommendation or
proposal, please contact the team by email at usmca.diplomacylab@gmail.com.

I1. Description of Themes
In conducting this analysis and related interviews with a variety of experts, the team identified
four themes that are critical to enhancing North American competitiveness and prosperity:

1) Restoring Confidence and Building Certainty and Resilience: USMCA can be used as
a tool to restore certainty to the trilateral relationship between the United States, Canada,
and Mexico. This can serve to bring needed confidence and certainty back to North
American investors and business owners concerned after years of uncertainty under the
Trump Administration and the impact of the pandemic. Specifically, because of the
pandemic, strengthening vital supply chains is a higher priority. The researchers believe
that what some call “partner shoring,” or close work with economic partners such as
Canada and Mexico, can improve supply chain resilience against potential risks in the
global marketplace, including a new or resurgent pandemic, while also enhancing
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2)

3)

4)

competitiveness against China and other economic competitors.

Effective Trilateral Coordination to Advance Competitiveness: Advanced regional
competitiveness can be enhanced through the improved management of critical supply
chains and infrastructure, strategic energy trade, improved citizen security, and close
coordination between economies on areas likely to impact their ability to compete with
other economies in the world.* Specifically important for political support in the U.S.,
USMCA must continue to monitor and enforce USMCA’s environment and labor
obligations. " Ensuring that all parties meet these provisions and maintain their
commitments in the agreement will help to protect workers and the environment, as well
as to maintain political support for the agreement in all three countries and strengthen
democratic labor practices in Mexico. USMCA provides for a series of trilateral
committees which should be used to fully achieve the potential of the agreement. This
report highlights the importance of the Competitiveness Committee, in that regard,
because it can be used to help direct the three governments to cooperative work in areas
where the three economies need to adapt to enhance competitiveness as marketplaces
continue to evolve in the years ahead. Opportunities for valuable trilateral initiatives
include improving worker skills and training, focusing on the impact of emerging
technologies, and engaging essential stakeholders.

Moving Toward Harmonization of Cross-Border Practices and Regulations: This
theme recognizes the need to modernize what are perceived as “unfair” and non-market
trading practices to ensure that workers, consumers, and businesses are better off in the
North American (and global) marketplace. This report primarily examines this in relation
to the need for trilateral regulatory cooperation (especially for Good Regulatory
Practices) that is inclusive of civil society and stakeholders in developing coordinated
provisions that affect all three countries and steps to facilitate legitimate commerce at the
borders. Unlike NAFTA, USMCA importantly recognizes the internet’s influence
through the new chapter on digital trade. This chapter promotes the need to regulate
digital commerce across borders and prohibit of discriminatory measures to digital
products. Appropriate regulations on cross-border flows in physical and digital goods and
services should help to stimulate growth across North America and should benefit U.S.
businesses which are particularly strong in the digital and innovation sectors. The
digitalization of private sector networks and cross border infrastructure is key to
advancing digital productivity. On the side of implementation challenges, the elevated
regional value content (RVC) requirements for vehicles and the new labor value content
(LVC) for workers across North America are seen by many experts as causing difficulties
to meet the new thresholds, so this must be closely monitored in trilateral dialogues."
Expanded Stakeholder Involvement: USMCA offers a framework for increased
representation and participation of vital under-represented groups through the new
chapter on Small and Medium Enterprises (SMEs), especially as SMEs provide the
largest number of jobs across North America. Additional community involvement in the
rulemaking process in the new Good Regulatory Practices and Anti-corruption chapters
should also be of value in building legitimacy for USMCA. By offering opportunities for
separate committees under USMCA to pursue initiatives and provide feedback from
stakeholders, civil society, the private sector, and others, USMCA can become a more
inclusive trade agreement that wins additional buy-in from the public.
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I11. Agriculture (Chapter 3 and Related Parts of USMCA)
Relevant Themes: Effective Trilateral Coordination to Advance Competitiveness; Expanded
Stakeholder Involvement

Top Functions of Agriculture Chapter from the U.S. Perspective:
e Provides for unprecedented market access for U.S. dairy farmers into Canada
Canada will eliminate milk classes 6 and 7 apply new export penalties, and discriminatory grading
of U.S. wheat
Includes a modernized chapter on sanitary and phytosanitary (SPS) measures
Setting unprecedented standards for cooperation on agricultural biotechnology
Prohibiting Barriers for Alcohol Beverages
New Protections for Proprietary Food Formulas®®

Critique on Current Provisions and Justification of Needed Change

Agriculture is one of the most important industries in the United States. Its influence
ranges from small farmers to large scale shippers and refiners. NAFTA and USMCA have been
crucial in allowing the United States, Mexico, and Canada to continue their extensive trilateral
agricultural trade partnership. Canada is the leading U.S. agricultural export market, with U.S.
total exports amounting to $24 billion in 2019.° Mexico is the second largest U.S. agricultural
market, with a total of $20 billion in U.S. exports in 2019 in corn; soybeans; dairy products; pork
and beef Vi

According to the Wilson Center, “the U.S. exported agricultural commodities to Mexico
worth $18.5 billion a year between 2016 and 2018, and imported agricultural commodities from
Mexico worth $24.5 billion a year.”" It is important to understand what changes have been
made from NAFTA to USMCA agreement, in order to better identify the potential benefits, and
also potential problem areas.

The United States Trade Representative (USTR) argues that USMCA will better enable
food and agriculture to be traded more fairly and help expand the exports of American
agricultural products to Mexico and Canada, compared to its former, NAFTA Vil A significant
change is the ban on the use of glyphosate, a chemical insecticide/herbicide, used in industrial
farming practices. The chemical has been linked to the deaths of important insects and to cause
cancer in humans. This is an important step in protecting the health of consumers. However, the
ban does not take effect until 2024, which places heavy pressure on farmers and the agricultural
chemical industry to find substitutes sooner rather than later. Another new regulation in USMCA
is the implementation of new sanitary and phytosanitary measures (SPS). These measures
improve science-based decision-making in sanitary procedures and transparency on import
inspections. It also establishes a new method for technical consultations to resolve issues
between parties.

The agreement is very promising in its promotion of free trade between Mexico and the
United States however, to maximize the new changes to the agreement, regulations outside of the
agreement need to be addressed. Mexico has passed several laws and regulations after USMCA
had taken effect that have caused some frustration within much of the U.S. agricultural industry.

Since 2018, Mexico has not reviewed or approved new biotechnology. In a letter written
by 27 different trade associations to United States Secretary of Agriculture, Thomas Vilsak, and
US Trade Representative Katherine Tai, this was cited as an issue that

MODERN, 21ST CENTURY

USMCA

UNITED STATES-MEXICO-CANADA AGREEMENT

11N
84

A
s
&



9

demands immediate attention. This is potentially detrimental to North American farmers as well
as other portions of the agreement. The lack of progress in approving new agricultural
biotechnology limits farmers abilities to meet sustainability standards and new climate change
goals.

Mexico recently implemented new Organic Export certification requirements which
undermines USMCA, according to U.S. agricultural groups. Nations must now meet Mexico's
requirements for what can be classified as organic for the products to be sold in Mexico as
organic. The most difficult aspect is that companies must comply with the new regulations by
June 26, 2021. The “Measure Establishing Merchandise whose Importation is Subject to
Regulation by the Ministry of Agriculture and Rural Development (SADER)” was implemented
on December 28, 2020, giving American organic product manufacturers only a year and a half to
comply with the new Organic Products Law (LPQO).** This extremely short timeline is simply
unfeasible for American manufacturers to meet and will cause significant disruptions to trade,
U.S. agricultural groups argue. With Mexico being the second largest market for American
organic products, this increases trade barriers and will impose heavy losses. U.S. agricultural
groups note these unilateral, unnotified technical barriers should be viewed as violations of
USMCA as they create extra paperwork and costs for American exports to Mexico, while
Mexico exporters retain uninterrupted access to the American market.

On the other side of the border, Mexico remains very frustrated with American tomato
growers. American, specifically Florida, and Mexican growers compete over the tomato market
in the winter and early summer. Florida tomato growers have argued for several years that they
are unfairly losing market-share to Mexico’s cheaper alternatives, filing anti-dumping lawsuits,
and complaining that Mexico’s tomato growers are a threat to the domestic market®*. Mexican
growers have significant support from the Mexican government, low-cost Mexican labor, and a
climate that allows growing year-round, significantly lowering the cost and leading to a higher
supply of fresh tomatoes naturally coming out of Mexico.*" American growers have struggled
to compete with these advantages and as a result have turned to anti-dumping complaints to gain
support. American importers and consumer groups regularly argue against the Florida
complaints. They argue that protection for American growers comes at the expense of higher
costs and less supply of fresh produce for American consumers and that punitive U.S. steps
could lead to Mexican retaliation against US agricultural exports to Mexico.

IV. Rules of Origin and Vehicle Supply Chains (Chapter 4 and Related Parts of USMCA)
Relevant Themes: Moving Toward Harmonization of Cross-Border Practices and Regulations

Top Functions of Rules of Origin Chapter from the U.S. Perspective:
“Elevates regional value content (RVC) requirements
New requirements for vehicle producer’s use of steel and aluminum
Eliminates NAFTA loopholes that undermine RVC thresholds
Introduces a first-of-its-kind labor value content (LVC) rule
Reduces the administrative burden on vehicle and parts producers” i

Critique on Current Provisions and Justification of Needed Change

Since the implementation of NAFTA, the auto industry has evolved significantly within
North America, with Mexico gaining market share. In Mexico, production of light vehicles
tripled since 1994, and exports of light vehicles have quintupled.**" As of 2017, the auto
industry share of Mexican total GDP has risen to 3.7 percent. " It currently contributes to 25
percent of Mexico’s manufacturing GDP i
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10

Meanwhile, the auto industry in the U.S. has seen a decrease in its share of total GDP,
from 3.7 percent in 1995 to 2.5 percent in 2020.V While Mexico’s auto industry has grown
rapidly, this still benefits the U.S. through close supply chains brought about by NAFTA lowered
down for U.S. consumers. Mexico currently imports 49 percent of all auto parts from the U.S.,
and 87 percent of its auto parts are sold back to the U.S.**Viil Unions within the U.S. decried the
loss of auto sector jobs to Mexico and low wages paid to Mexican auto sector workers.

The auto industry shifts contributed to deep industry integration in which just under 40
percent of cars sold to the U.S. reflected domestic parts and value added of American parts.***

While the prices of cars for consumers were kept lower, the Trump administration was
sharply critical of the NAFTA arrangements and sought changes to the new USMCA to increase
content made by U.S. workers for a car to benefit from tariff free treatment in trade from Mexico
to the U.S. The U.S. and Mexico eventually reached agreement after difficult negotiations. But
the vehicle industry faces a challenging transition from NAFTA to USMCA rules, especially
considering new pandemic related issues.

A major concern facing the auto industry is the increased percentage of their vehicles
content needing to originate from the USMCA countries, due to new rules of origin. The rules of
origin determine at what domestic content percentage a good must have in order to qualify for
the preferential tariff treatment under USMCA. For the regional value content of the vehicles,
passenger vehicles and light trucks will increase from 62.5 percent to 75 percent from 2020 to
2023, and heavy trucks will increase from 60 percent to 70 percent from 2020 to 2027. The
percentage of principle and component parts will also increase.X' Most auto manufacturers will
keep production in Mexico, due to Mexico’s large auto manufacturing industry and its export
agreements with nations outside USMCA X"

Regional value content will also be applied for the raw materials used by the auto
industry. 70 percent of auto producer’s steel and aluminum purchases must be made within
North America. While this will help the domestic steel and aluminum industry, it will create
issues for auto manufacturers, especially in Mexico, which imports steel and aluminum for their
auto industry X"

While the auto industry is moving to meet the new requirements, many companies are
pushing for more time to comply. The three USMCA countries have provided this relief through
alternate staging plans, which will allow auto companies up to five years to comply with the new
rules. Most auto companies that requested alternative staging plans have had them approved. "
While this helps larger auto companies, small to medium sized companies within the auto supply
chain are also facing pressure to shift towards the new USMCA rules. Many argue that they
simply don’t have the resources to ensure full compliance of all their products.*'"V The pandemic
has also caused a major strain on an already changing supply chain system. Further assistance by
the three countries can ease the process towards full compliance and quicken the development of
a strengthened North American auto industry, according to industry analysts.

Electric automakers face greater challenges due to the need to include lithium-ion
batteries into their calculations to meet 75 percent regional value content within North
America.XV The problem then arises, however, that North American currently does not have the
manufacturing capacity to replace imports needed for production of lithium-ion batteries.
Already, international and U.S. companies are working to improve production of electric vehicle
components within North America. Many experts emphasize the need for further assistance.*"!
They argue that the U.S., along with Mexico and Canada, must make investments into electric
vehicles to facilitate their industry’s growth within North America. Increased investment into
electric vehicles also brings the advantage of moving towards a more climate friendly auto
industry, an objective supported by both President Biden and Prime Minister Trudeau. XV
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11

Within the three USMCA countries, there will also be a shift in the auto industry due to
the new labor value content requirement. The labor value content requirement requires a certain
percentage of a vehicle’s content is produced by workers making at or above $16 an hour.
Passenger vehicles will require 30 percent to 40 percent by 2023, and light and heavy trucks
have required 45 percent since the implementation of the USMCA Vi Within passenger
vehicles, the 40 percent labor value content contains a 15 percent requirement for research and
information technology, while 25 percent is reserved for manufacturing.

Mexico already pays more than $16 an hour wages for research and information
technology work, but much less for regular labor.*'* Due to this, to comply with the new rules
auto manufacturers must pay their Mexican manufacturing workers more or increase
manufacturing production into the U.S. or Canada. It appears that many auto companies are
focusing on increasing the pay of Mexican manufacturing workers or using robots to supplement
higher labor wages in the U.S. and Canada.' While the increased pay to $16 an hour represents
triple the average pay within a parts factory, it is still cheaper than moving production towards
the U.S." The $16 an hour wage is also still competitive internationally, with auto manufacturers
still seeing Mexico as a cost effective alternative to China’s labor rate growth."

Aside from the automotive industry, changes to content in the textiles industry are
another important change from the Rules of Origin Chapter. Under the USMCA, finished textiles
and coated fabrics are required to originate from North America'™. There is also preferential
treatment to indigenous goods in tariff treatment while also expanding detection for customs
crimes. The biggest addition in this portion of USMCA is the establishment of the textiles
committee to help facilitate consultations and aid in cooperation with authorities on these issues.

V. Energy (Chapter 8 and Related Parts of USMCA including Investor Protections,
Dispute Settlement, Treatment of State-Owned Enterprises and Environment)
Relevant Themes: Effective Trilateral Coordination to Advance Competitiveness; Moving
Toward Harmonization of Cross-Border Practices and Regulations; Expanded Stakeholder
Involvement

Top Functions of the Energy Chapter from the U.S. Perspective:
“Maintains the free flow of energy across borders through zero-tariff trade in energy products
Locks in Mexico’s historic 2013 energy reforms
Facilitates the movement of hydrocarbons by pipeline
Provide new flexibilities in rules of origin certification requirements for oil and gas

Streamlined regulatory process for U.S. liquefied (LNG) exports to Mexico and Canada”'V

Critique on Current Provisions and Justification of Needed Change

North America’s energy trade has fostered a prosperous interconnection between the
United States, Mexico, and Canada. Reliant on one another for each states’ individual strengths,
the energy market, combined with technological innovations, has catapulted the North American
economy into a prosperous and successful entity. Particularly, with Canada and the United
States, energy has proven to be an area of wide opportunity for collaboration and integration on
oil and electricity trade. In 2014, the three nations established a mechanism to allow trilateral
cooperation on energy with the creation of the North American Energy Ministers Meetings.
These meetings helped accelerate energy integration between the three economies as well as
provide the opportunity for enhancing their relationships with regular meetings. However, this
practice ended in 2018, which contributed to a negative trend in energy collaboration in North
America. Recent efforts by Mexico’s federal government to roll back parts of the 2013 energy
reforms has alarmed US energy investors and endangered the value
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of foreign investments in Mexico’s oil, gas, and electricity sectors. Additionally, the U.S.-
Mexico Energy Business Council, created in 2016 with the objective of bringing together
representatives of the respective energy industries to discuss issues of mutual interest and ways
to deepen and strengthen the economic ties between the two countries’ energy market, has not
proven to be effective given the policy orientation of Mexico’s current government.

USMCA includes some provisions with the intention of having positive effect on energy
trade, including zero-tariff on energy products, facilitation of hydrocarbon movements through
pipelines, and new flexibilities in rules of origin certification requirements for oil and gas
moving between the three countries."

However, AMLO’s decision to strengthen state-owned energy entities at the expense of
existing U.S. and Canadian investment threatens billions of dollars in current investments. In
doing this, Mexico is giving priority to heavy oil and coal fired plants over renewable energy and
electricity producers. In addition, AMLO signaled that he wants to reduce purchases of U.S.
refined products and electricity and recent news reports indicate that he may also now oppose
gas pipelines that are being built.

Mexico has taken steps to strengthen the role of state-owned energy entities and
authorities, and possibly reduce energy trade and investment opportunities which the U.S. should
address through mechanisms provided under USMCA. Nevertheless, the U.S. should still seek to
foster collaboration and maximize benefits though a number of avenues. As the U.S.
administration seeks to move towards greener energy and a sustainable future, opportunities to
deepen collaboration and trade with Canada will expand as well. The adoption and integration of
renewable energy offers North America cheaper alternatives to fossil fuels and other existing
energy over the longer term. This can potentially make the region more competitive in the global
marketplace. At present, however, it appears that Mexico may in effect reject this shift towards
renewable energy as President Lopez Obrador seems committed to his drive to make Mexico
more energy independent and that could entail more reliance on less clean forms of energy.

Investor Protections: USMCA took a step backward in investment protections at the
request of the US. Canada was excluded from any obligations or dispute settlements in the
investment chapter.™ On the other hand, Investor-State Dispute Settlements (ISDS) provisions
between the U.S. and Mexico remain in effect in the USMCA for key sectors including energy.

There are several major changes made to ISDS matters involving Mexico in the USMCA,
however. First, the USMCA now requires legal proceedings take place in national courts as a
prerequisite to pursuing investment arbitration. Second, more protections are provided for
investors who are parties to a “Covered Government Contract.”™" It is also important to highlight
that the ISDS procedures are made even more balanced between states and investors under the
USMCA but are shifted in favor of states by establishing provisions that are to be interpreted in
favor of states.

In the energy chapter itself, the U.S. agreed to a request from then president-elect Lopez
Obrador to take out much of the substance of the energy chapter itself, leaving the commitment
to deepen North American integration in the energy market ambiguous. This reflects a missed
opportunity for the USMCA, as energy trade makes up a significant part of both Mexico’s
economy and America’s economy."™

The U.S. and Mexico’s relationship has dramatically shifted over the past decade due to
energy trade. The U.S has become a huge energy exporter to Mexico, going from a USD $18
billion deficit in 2009 to a surplus in the energy trade with Mexico of USD $21 billion by 2019.
As such, the U.S. is Mexico’s largest supplier of gasoline and natural gas.”

It is important to recognize that USMCA retained other portions of the agreement which
grandfather protections existing the Comprehensive and Progressive Trans-Pacific Partnership
(CPTPP) where Canada and Mexico are partners, as well as
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containing provisions that protect private investors from unfair treatment compared to state
owned enterprise, e.g., PEMEX and CFE. USMCA also allows private sector investors to bring
disputes under NAFTA rules for the first three years of USMCA. Finally, the US and Canada
both retain the right to bring state to state complaints against Mexico’s government under
USMCA.

Experts argue that AMLO’s recent energy reform threatens Mexico’s competitiveness
and appears to violate the USMCA. By redirecting Mexico’s priorities in the energy sector to
favor state-owned companies - including their national oil company PEMEX and the National
Electricity Authority (CFE) - Mexico appears to be retreating as a major promoter of the rules-
based international trade governance.™ Through four critical amendments, Mexico’s reform to
the Electric Industry Law essentially dismantles incentives for private investment in electricity
generation. The reform alters the energy dispatch ladder into one based on ownership that
benefits CFE over private firms; renewable infrastructure incentives are eliminated; CFE’s
obligation to buy energy through auctions or competitive processes is eliminated; and, the
Energy Regulatory Commission (CRE) has been granted the ability to revoke self-supply
permits.™ The United States and Canada and their private companies should definitely pursue
channels provided by USMCA to deal with disputes in the energy sector while also seeking to
open channels for cooperation with Mexico in this vital sector.

V1. Digital Trade (Chapter 19)
Relevant Themes: Effective Trilateral Coordination to Advance Competitiveness; Moving
Toward Harmonization of Cross-Border Practices and Regulations

Top Functions of the Digital Trade Chapter from the U.S. Perspective:
“Prohibits the application of customs duties and other discriminatory measures to digital
products”
Ensures that data can be transferred across borders
Facilitates digital transactions
Cracks down on data localization
Promotes collaboration in addressing cybersecurity challenges
Protects against forced disclosure of proprietary computer source code and algorithms
Promotes open access to government-generated public data
Limits civil liability for third-party content
Guarantees enforceable consumer protections”™ii

Critique on Current Provisions and Justification of Needed Change

The United States, along with most trading countries, is experiencing a new form of
international trade which has emerged and expanded greatly in recent decades: digital trade.
Digital trade is a broad and evolving sector, which encompasses the sale of consumer products
and services that are provided via the Internet. This encompasses the vital flow of data that
enables global value chains, and smart manufacturing.™ The movement of digital goods and
services is a significant component of exports and imports in the U.S. annually. The
Congressional Research Service reports that in 2018 the U.S. exports of digital goods and
services were valued at $148 billion and $80 billion for digital services.™" The increasing flow of
digital goods and services calls for a unique set of protections and principles to ensure that
stakeholders can still reap the same benefits as they would off the Internet.
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For Americans, aspects of American trade such as digital trade directly impacts
economic opportunities. An estimated 1.43 million jobs in the United States are considered either
part of the digital economy or directly contribute to services that are provided within the digital
economy.™ As the number of these American jobs reliant on digital trade increase, the
provisions in USMCA related to digital trade become more important in helping ensure the
growing sector is governed by rules and practices that protect its vitality. Digital trade is one of
the major new waves affecting not only recent growth but the potential of USMCA of trade
which has created large impacts not only for the U.S. economy but as well as Canada and
Mexico. This led North America’s negotiators to ensure that the new USMCA included new and
forward-looking treatment of digital trade issues that could help boost not only the U.S. economy
but those of Canada and Mexico as well.

There are other estimates about 68 percent of the total service exports.™ ' The large
proportion that digital trade accounts for calls for the creation of Chapter 19 which promote and
protect the flow of trade and the various parties impacted by trade.

USMCA ensures transactions and traditional trade practices occurring on the digital front
enjoy the same benefits as traditional trade. USMCA’s Chapter 19 removes non-tariff barriers on
all digital goods and services. Arguably most important, Chapter 19 creates a strong framework
that protects data information and its flow throughout North America. With all three parties
having the ability to establish their own national policies regarding established data privacy laws,
USMCA allows for the information being transferred from country to country to be
protected, Vi

A challenge arises however, as the United States, Canada and Mexico have crafted
different data privacy laws. In November 2020, Canada for example introduced a federal data
privacy policy which is seen as the strictest data regime in the world. If fully implemented, the
Office of the Privacy Commissioner in Canada will have full authority to audit the privacy
practices of organizations if there is evidence which shows otherwise.™* Mexico, in 2010,
implemented the “Federal Law on the Protection of Personal Data held by Private Parties.”™
The Mexican government then passed additional laws in 2015-2016. The United States in 1974,
implemented Their first privacy law known as the “US Privacy Act of 1974.”" This law
specifically granted citizens the right to access data from different government agencies and
change an error-written personal information to name two. Later, several other laws were passed
which encompass the citizen’s which protects the information of individuals across different
sectors and industries.™As a result of the increasing use of digital services and online platforms,
USMCA responds to the need for strong laws and regulations which protect the data and privacy
of consumers.

Data localization is the storage of data that is physically present within a country where
the data was generated.”™ ! Data localization is significant for the larger idea of data security to
promote secure frameworks that ensure the personal information of consumers is protected from
forms of unauthorized disclosure. Prohibiting the localization of data further allows for North
American firms to conduct businesses in North America as well as protects the personal
information of consumers from traveling to unagreed locations.

VII. Labor (Chapter 23 and 31)
Relevant Themes: Effective Trilateral Coordination to Advance Competitiveness; Moving
Toward Harmonization of Cross-Border Practices and Regulations
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Top Functions of the Labor Chapter from the U.S. Perspective:

e “Requires the parties to adopt and maintain core labor standards

e Requires the parties to prohibit the importation of goods produced by forced labor, including
forced child labor

e Requires the parties to ensure migrant workers are protected under labor laws

e Includes first-of-its-kind language requiring parties to address violence against workers for
exercising their labor rights

e Makes obligations more easily enforceable”™V

Critique on Current Provisions and Justification of Needed Change

The USMCA is unique among trade agreements in the support received from U.S. labor
unions, especially the AFL-C10.™ Even though many labor unions were against NAFTA, the
support for USMCA is warranted. Accompanied by very significant labor reforms being
implemented in Mexico, labor enforcement and dispute settlement methods that are included
within USMCA and the cooperation among the three governments, the agreement has the
potential to produce positive change for workers in North America.

In Mexico, many of the major labor reforms were ratified prior to the implementation of
USMCA, on May 1, 2019, as part of the domestic platform supported by President Andres
Manual Lopez Obrador.™"' These labor reforms were later codified directly into the USMCA
under Annex 23-A, transforming Mexico’s domestic reforms into an international
commitment.™ Mexico’s labor reform law focuses on three major reforms: a) the elimination
of forced or compelled labor; b) the establishment of greater worker and union rights and
democracy; and c) the creation of a system of independent labor courts and conciliation
processes. il

While hailed as a positive development by labor in North America, the reforms have yet
to be fully implemented. The reforms are meant to be implemented in a staggered process up
until May 1, 2023."™ Even with the four years of flexibility, opposition from business leaders,
opposition from existing labor unions, and the difficulty in creating an independent court and
conciliation process pose challenges to implementation.”> While the COVID-19 pandemic has
affected the implementation of these labor reforms, more must be done to have a fully
implemented and effective labor system by May 1, 2023.

To enhance Mexican compliance of the labor reform and meet concerns of U.S. labor
unions and their supporters in the U.S. Congress, new labor enforcement and dispute settlement
methods were included within USMCA.P Key to these new enforcement measures is the rapid
response mechanism, which grants parties in Canada and the U.S. the ability to file complaints
against specific covered facilities that are allegedly not adhering to the labor provisions of the
USMCA labor Chapter 23.

Mexico faces additional barriers to filing complaints against U.S. labor practices.™
Currently, the only active labor complaint involves gender discrimination against female
Mexican migrants in the U.S., which will shed light on the effectiveness of the new enforcement
methods as applied to the U.S.»xii

The AFL-CIO, which threatened to file a complaint in mid-2020, has yet to do so.”V
This suggests that U.S. labor unions and other parties are waiting to see how Mexico implements
their labor reform, and that with fewer complaints a smoother transition process can occur.

Within Mexico, the willingness and commitment to further labor reform under the
USMCA has been shown through the actions and words of the Lopez Obrador Administration.
President Lopez Obrador pushed for the passage of the Mexican labor reform bill and has sided
with Mexican labor when complications arise.™ He has also facilitated practical solutions to

MODERN, 21ST CENTURY

USMCA

UNITED STATES-MEXICO-CANADA AGREEMENT

11N
84

A
s
&



16

labor-business disputes,™V! as well as appointed pragmatic economic ministers that work with
the labor and business sectors while advancing foreign trade, such as the USMCA.™V' More
recently, his government has publicly denounced election fraud by existing unions, further
reinforcing the commitment towards labor reform.”Viil Similarly, in the U.S., President Biden
has committed to labor reforms through his USTR appointments. His U.S. Trade Representative,
Katherine Tai, was instrumental in negotiating key labor provisions within USMCA™* and has
recently pushed for more intensive environmental and labor provisions within trade
agreements.*® He also nominated trade deputy Jayme White, who has been involved with labor.*®
The U.S. Congress has also shown willingness to pursue Mexican labor reform through
monetary assistance to Mexico.*“" In total, $210 million has been appropriated for USMCA labor
implementation, with $50 million having been allocated to specific projects in 2020." Given
the pro-labor stance of the U.S. and Mexican administrations, there is ample opportunity for
labor cooperation between the two countries, but the rapid dispute settlement mechanism will, no
doubt, also be used to try to assure better Mexican practices.

VII1. Small & Medium Enterprises (Chapter 25)
Relevant Themes: Restoring Confidence and Building Certainty and Resilience; Effective
Trilateral Coordination to Advance Competitiveness; Expanded Stakeholder Involvement

Top Functions of the Small and Medium-Sized Enterprises chapter from the U.S. Perspective:
® “Promotes cooperation to increase opportunities for SME trade and investment.

® Establishes information-sharing tools that will help SMEs to better understand the benefits of the
agreement and provide other information useful to SMEs doing business in the region.

® Creates a committee on SME issues comprised of government officials from each country.

® Launches a new framework for an ongoing SME Dialogue with stakeholders to help ensure that
SMEs continue to benefit from the agreement.” "

Critique on Current Provisions and Justification of Needed Change

With Chapter 25, USMCA became a first in multilateral trade agreements that explicitly
expands trade dialogue to Small and Medium Enterprises (SMESs). This is essential, as SMESs
employ the most workers in all three regional economies and are vital to job creation and the
flow of North American trade. Expanding and safeguarding under-represented groups establishes
a more equitable playing field in North America. In combination, this gives the United States the
opportunity to harness the large population of SMEs in the American economy to maintain and
increase American jobs in the industry.

According to Chris Wilson from the Wilson Center’s Mexico Institute, the easiest place
for small businesses to conduct economic trade are with their neighbors. The U.S., Mexico and
Canada’s share values and a high degree of familiarity with products they manufacture and trade
with one another. USMCA utilizes this trilateral cooperation to further encourage SMEs to
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conduct more international trade with their neighbors.*® Moreover, USTR states that the new
rules in USMCA lower “De Minimis” thresholds for small shipments to $2,500, where they do
not have to pay a tariff and have reduced paperwork for anything under this set level **! This can
incentivize SMEs to engage in foreign trade. U.S. small businesses, for example, can benefit
from a lower tariff-free “De Minimis” level for trade with Canada and Mexico. This should
allow smaller sizes or values of their shipments, which can encourage SMEs to enter the North
American international marketplace even though they have more limited export capacities than
larger companies. Lower values for tariff-free E-commerce shipments should also increase the
opportunity of more SME transactions, and SMEs are very active in the e-commerce sector.

The knowledge gap will likely continue to be the most prominent barrier to SMEs that do
not have all the resources of larger companies to master trade rules and processes. This is
especially true for SMEs that wish to conduct commerce internationally. This is one of the
reasons that the new SME committee created by USMCA can be valuable, as it can work on
ways to address SME needs and improve cooperation to keep them informed and encourage their
engagement. As part of this committee, Chapter 25 encourages all countries to cooperate in
fostering innovation, information sharing, and improving the access of capital and credit to these
small businesses.

Furthermore, SMEs benefit from the intellectual property protections established by
USMCA’s Intellectual Property (IP) Chapter (Chapter 20). USTR asserts that these provisions to
make application procedures publicly available online decrease transaction costs and makes it
easier for SMEs to enter the marketplace.*'"" The Committee of Intellectual Property Rights is
one example of how all three parties are committed to ensure that small businesses are able to
reap special privileges that are outlined in USMCA XV The promotion of IP protections that
specifically benefit innovators aid in setting a future precedence which encourages SMEs to
participate in international trade both within and beyond North America.

The SME chapter supports the recent report issued by UCSD, U.S.-Mexico 2025 Forum,
which argues for prioritizing economic inclusion, by utilizing the legal framework of USMCA to
provide transparent and progressive policy that is aligned with the economic agenda of
promoting prosperity and wide-spread benefit. Notably, Chapter 25 allows constituencies and
builds support for policies that are important at the macroeconomic level. The Mexico Institute’s
Chris Wilson asserts that NAFTA failed to do this and it is often perceived as a set of rules for
elite businesses and not helping workers or small businesses. USMCA needs to use its tools and
put energy behind these topics related to inclusion to drive inclusive progress for under-
represented groups and be supportive of the Biden administration’s economic agenda to help
Small and Medium Enterprises.*

IX. Competitiveness (Chapter 26)

Relevant Themes: Restoring Confidence and Building Certainty and Resilience; Effective
Trilateral Coordination to Advance Competitiveness; Moving toward Harmonization of Cross-
Border Practices and Regulations; Expanded Stakeholder Involvement

Top Functions of the Competitiveness Committee from the U.S. Perspective:

e “Discuss and perform cooperation activities to encourage production in North America, facilitate
regional trade and investment, promote goods and services circulation in the region, and provide an
answer to market and emerging technologies developments.

e Present recommendations to USMCA’s Free Trade Commission to enhance competitiveness in the
region.

e Identify priority projects and policy to develop physical and digital infrastructure to better
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merchandise circulation.
e Discuss collective action required to fight distorting practices for the market by other countries not party
to the Agreement that could affect the region’s competitiveness.

e Promote cooperation activities in innovation and technology.”

Critique on Current Provisions and Justification of Needed Change

Chapter 26 of USMCA establishes the North American Competitiveness Committee
(NACC), which reports to the Ministerial-level Free Trade Commission (FTC) under USMCA.
This Committee provides a way for the three countries to develop cooperative activities in an
ongoing dialogue on how to advance North American competitiveness over the years ahead. The
FTC was created to act as the central institution of USMCA and consists of cabinet-level
representatives from the three Parties. It supervises the application of the agreement, resolves
disputes arising from its interpretation, and delegates to working groups and committees.

The Competitiveness Committee is designed to analyze the connectivity across
governments needed to incentivize production, facilitate regional trade and investment, and make
commerce in North America better suited for the challenges faced today and tomorrow. The
Competitiveness Committee is to prepare a report for the Free Trade Commission, where the
three trade ministers have been tasked to agree on key areas for tripartite action. Needless to say,
this will require consensus on priorities and on the best means to carry out priority projects.

One of NAFTA’s greatest weaknesses was the lack of a dialogue to adapt the agreement
and enhance competitiveness in the three countries as the global and North American
marketplaces evolved with new technologies, products, services and practices. The three
governments should learn from this mistake and use the Competitiveness Committee to
centralize forward looking dialogue as a core activity in USMCA. This can help to drive
communication and cooperation efforts and build resilience against issues or processes that may
hinder North American competitiveness.®"

While North America continues to be the most competitive region in the world, according
to the analysis of SMU’s Bush Center, it is crucial that the three governments work together to
promote trilateral geopolitical alignment, global competitiveness and sustained economic growth
in order to strengthen their leading position in the global economy.®" The three governments
should utilize the Competitiveness Committee as a tool to exchange ideas on how to establish
initiatives and policies that maximize their competitive advantages, modern infrastructure,
movement of trade and certainty across North America.c"

The Committee also represents the opportunity for the three Trade Ministers to
collaborate with other working groups and bodies established under USMCA, as well as with
stakeholders to better advocate for their benefit. This can help to foster a positive trilateral
relationship on issues that will be essential for North America’s ability to compete with China
and others in the global marketplace.®

These substantive areas for collaboration can include supporting improved resilience to
international challenges and supporting efforts to modernize and facilitate border trade flows,
even if much of the specific work might be led by a variety of agencies.®' This can work to
reverse the decline in North American competitiveness within the last ten years that the Bush
Institute’s work has recorded, and help address Mexico’s current reversal of the liberalization of
foreign investment.©'" This tripartite work in the Competitiveness Committee can build on the
interdependent nature of regional trade flows and commercial ties to the competitiveness of each
Party within the public and private sectors.V"

Moreover, the ongoing health crisis and economic recession has exacerbated fears over
high unemployment rates, access to health care and reduced mobility
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along the shared border. Medical and health supply chain issues and the Buy America debate
arguably have the most urgency in terms of potential downsides for the governments which will
likely attract the interest of parties who want to be in the process of progress and economic
recovery.® Effective trilateral dialogue at all levels is essential to widen Canada and Mexico’s
perspectives on Buy America, as regional cooperation may become complicated by new U.S. tax
policies. At the same time, President Biden’s attention will likely become focused on domestic
investments to secure effective job creation and the well-being of American workers. This may
potentially shift attention away from the U.S.-Canada and U.S.-Mexico bilateral agendas, but
this report argues that such North America cooperation remains vital. Also, it is important to
underscore that the massive U.S. stimulus package and the proposed infrastructure investment
will likely have a positive impact on the two neighbors, underscoring the value of regular North
America policy dialogue.

X. Environment (Chapter 24)
Relevant Themes: Effective Trilateral Coordination to Advance Competitiveness; Moving toward
Harmonization of Cross-Border Practices and Regulations; Expanded Stakeholder Involvement

Top Functions of the Environment chapter from the U.S. Perspective:
“Requires the parties to effectively enforce their environmental laws
Promotes the protection of coastal and marine environments
Seeks to improve air quality
Ensures market access for U.S. environmental technologies, goods, and services
Promotes conservation and combats trafficking in wildlife, timber, and fish
Requires parties to fulfill obligations under multilateral environment agreements
Encourages public participation in implementation
Complements a modernized, trilateral environmental cooperation agreement”™

Critique on Current Provisions and Justification of Needed Change

Environmental rights have historically been underrepresented in global trade agreements.
USMCA'’s predecessor, NAFTA, had “side”™! agreements concerning the environment, but were
far from substantial provisions that protected the environment. Changes around environmental
provisions in trade have developed considerably since NAFTA, notably with the Trans-Pacific
Partnership (TPP), setting a precedent for trade agreements to follow. The USMCA improves
upon NAFTA’s environmental standards and has dedicated an entire chapter to set new
guidelines for the three nations. However, the agreement fails to set an agenda that is aggressive
enough to accomplish the goal of combating climate change and has been strongly opposed by
several national environmental groups."

The USMCA’s new provisions include a predominant focus on fishery management,
ozone protection, protection of marine and endangered species, and marine litter. Additionally,
the treaty makes trade dispute settlement provisions applicable to environmental disputes, as well
as affirms the parties’ commitments to their previous multilateral environmental agreements.
Notably, the USMCA preserves the major aspects of the NAAEC’s Commission on
Environmental Cooperation (CEC), its secretariat, and the Joint Public Advisory Committee
(JPAC)™ 1 established under the NAAEC.

While the USMCA makes improvements in environmental regulations, it still fails to
address important issues, including climate change or renewable energy. Strikingly, the treaty
also fails to address and restrict the outsourcing of corporate pollution. This is especially
important to note under NAFTA some companies moved polluting facilities to countries with
weaker environmental controls, namely, to Mexico.®"V Another area
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the USMCA failed to deliver on environmental protections is not including the Paris Agreement
in the list of MEAS each country is required to adhere to.

The prominent focus of fishery subsidies provides an important economic gain for all
three parties. A 2017 World Bank report estimated that more sustainable fishing practices could
contribute to an additional USD$83 billion per year globally for the fishing industry.®"

While the USMCA'’s environmental changes from NAFTA are not expected to have a
significant effect on the energy sector, there are three changes that should be examined by
businesses. These include the elimination of “the proportionality rule” which would allow
Canada more flexibility to adopt climate change or related policies that would alter export levels
relative to domestic consumption;*¥! promotion of corporate social responsibility with no
required set standards; and the inclusion of the Environmental Cooperation Agreement which
means a commission will work to address and prevent trade-related environmental conflicts and
monitor the effects of the USMCA on the environment. &'

The biggest critic of the USMCA’s environmental chapter is its failure to address climate
change, the most pressing environmental issue today. Additionally, the agreement’s lack of an
aggressive approach towards tackling sustainability and environmental protection limits the level
of pressure the U.S. can place on Mexico to develop and innovate new sustainable practices -
namely with renewable energy. The most significant risk with the USMCA is the possibility of
corporations moving to areas with lower environmental standards and is an issue that should be
focused on substantively. Also of importance going forward is the strong commitment of the
Biden administration to foster green energy investment and the U.S.-Canadian agreement to
work on such areas that accompanied the first meeting of Biden with Prime Minister Trudeau.

XI. Anti-Corruption (Chapter 27)
Relevant Themes: Effective Trilateral Coordination to Advance Competitiveness; Expanded
Stakeholder Involvement

Critique on Current Provisions and Justification of Needed Change

The new chapter on anti-corruption represents the joint commitment to implement anti-
corruption and anti-bribery compliance programs in international trade and investment. It
commits the governments to follow and review the letter and spirit of the United Nations (UN),
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (OECD Convention), Inter-American Convention Against Corruption (IACAC) and
United Nations Convention against Corruption (UNCAC) principles around anti-corruption to
make them legally and institutionally effective. While this chapter largely reflects the measures
covered in the Trans-Pacific Partnership (TPP), the inclusion of the Foreign Corrupt Practices
Act (FCPA) in USMCA provides that respect for the OECD Convention will be subject to
dispute settlement, which is a major benefit of the chapter.®Vl

However, it is important to note the major potential challenge posed by corruption in
Mexico. Transparency International’s (TI) worldwide public opinion survey on perceptions of
corruption and individual experiences of bribery: the Global Corruption Barometer (GBC),
concluded that 50 percent of Mexican citizens were offered “bribes in exchange for votes at
national, regional or local elections.”® The widespread lack of trust and confidence in
governmental officials speaks to the need for USMCA partners to seek increased commitments
through agreeing to a broader, more collaborative and robust approach to anti-corruption in the
region.”* This represents an opportunity for the AMLO administration to put into practice the
President’s many promises to reduce corruption. While experts
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conclude that it is unlikely that this chapter will result in significant practical changes, it
represents the shared interest to combat corruption in a trade agreement which can help to
strengthen the transparent relations and practices across the North American region during
USMCA'’s implementation.

Steps must be taken to generate efficient prevention provisions. Scott Miller, at CSIS,
emphasizes the importance of Chapter 29 on Publication and Administration to ensure that anti-
corruption efforts are being published or otherwise made available by each party. If regulations
are issued in a transparent manner, there is less room for political leverage and for public
officials to interpret the rules more favorably for one over another.*

Max Kaiser, writing for the Wilson Center, identifies five pillars in the anti-corruption
agenda that the U.S. and Mexican governments should focus on that he believes should also be
utilized by the Canadian government. These areas are broad and will be hard to operationalize in
practical cooperation, but they provide a useful conceptual framework with which the three
governments can work as USMCA is operationalized:

1. “Attacking corruption, from the electoral processes, to the individual exercise of power, in all its
forms;

2. Creating a true culture of integrity in public service;

3. Strengthening the independence and effectiveness of the institutions involved in the fight against
corruption;

4. Establishing effective channels for collaboration between both countries, to achieve concrete
results; and

5. Establishing effective policies to involve organized civil society, academia, and the private sector in
the fight against corruption, as long-term allies.”

XI1. Good Regulatory Practices (Chapter 28)
Relevant Themes: Moving toward Harmonization of Cross-Border Practices and Regulations;
Expanded Stakeholder Involvement

Top Functions of The Good Regulatory Practices (GRP) chapter from the U.S. Perspective:
Central coordination of regulatory bodies and private advisory committees.

Publication of annual plans of expected regulations.

Consideration of public suggestions for improvements to regulations and effects on small businesses.
Public consultations on draft texts of regulations.

Evidence-based and high-quality analysis and explanations of the scientific or technical basis for new
regulations (such as parameters for conducting regulatory impact assessments and retrospective reviews).

Techniques for encouraging regulatory compatibility and regulatory cooperation,®i

Critique on Current Provisions and Justification of Needed Change

Chapter 28 on good regulatory practices (GRPs), inspired from the regulatory coherence
chapter of the Comprehensive and Progressive Trans-Pacific Partnership (CPTPP), provides
detailed internal regulatory requirements on U.S. administrative practices that were not present
under NAFTA. GRPs help to improve the quality and cost-effectiveness of domestic regulations
through coordinated, cost/benefit and “risk-based” assessments.®*" This is enhanced by
regulatory cooperation through discussions on how to eliminate differences between countries’
regulations, as North America capitalizes on making and selling things to each other.®*"
Moreover, GRPs encourage the continuation of the 25-year history
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of regulatory cooperation that is built from a sophisticated understanding of risk, who the
regulated parties are and what drives and changes them in the regulatory system.

However, USMCA’s provisions on GRPs are not aligned with the Biden administration’s
executive priorities on modernizing regulatory review with consideration to “public health and
safety, economic growth, social welfare, racial justice, environmental stewardship, human
dignity, equity and the interests of future generations.”®' While the chapter promotes
regulatory cooperation, it also promotes deregulatory provisions that increase corporate influence
and erode protections for the environment, workers, consumers and public health, according to
some observers. To exemplify, the fossil-fuel sector has claimed that Canada’s regulation to limit
the use of single-use plastics is inconsistent with the agreement’s current regulatory
measures.®*V! This was done out of concern that a global ban could impact petrochemicals (its
largest contributor to growth) and reduce oil-demand growth from 100 million barrels daily to
three million, oV

This chapter will need to be coordinated with Biden’s priorities. It will need to develop a
process to identify the regulatory dialogues that demand immediate attention to promote
harmonized approaches and practices across the border, not obstruct policy and govern
regulatory review for effective action.®** Such work can also support a smoother process in the
Office of Information and Regulatory Affairs (OIRA) in the Office of Management and Budget
(OMB) when undertaking regulatory initiatives.“** In order to produce more effective
coordination, the CSIS’ Scott Miller encourages clear communication, transparent development
of regulations and early planning on common regulatory approaches for product standards,
performance technology safety and other factors that will strengthen key cross border industries.
However, this is an area where intergovernmental cooperation will be difficult, as regulators
have domestic constituencies and their own systems developed nationally over time.®*

It is essential that each party utilizes key advisory coordination in ways that help provide
common approaches to emerging technologies and advance competitiveness. If this is well
implemented, it could greatly reduce the technical barriers and costs to businesses and
consumers, while providing workplace safety communication rules. This can serve to expand
regulatory policy space, harmonize regulatory standards, and make way for positive
developments, especially between the U.S. and Mexico.®

XI11. Conclusions

The U.S., Canada, and Mexico have the opportunity to use USMCA to advance trilateral
cooperation, strengthen relations and confront emerging challenges that face North American
competitiveness. This will help to build a stronger North American region and enhance the
ability of all three to compete in the global marketplace as a leading economic powerhouse.

Implementation of USMCA has been hampered by the pandemic, which created uncertainty
across the region, working to destabilize the landscape of the three regional economies through
job losses, transition from a physical to a virtual labor market, the mismanagement and
dislocation of supply chains, and the closing of many small businesses. It is imperative that each
country recognizes the need to build resilience and certainty to sustain prosperity and confidence
throughout the economic recovery and beyond.

In the short-term agenda, the parties should prioritize the development and management of
essential industries and workers, supply chains, key regulatory dialogues and while working
together to overcome the health crisis.
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It is essential, however, that all three countries engage in trilateral cooperation activities with a
longer-term vision to identify, agree on and communicate on decisions that impact their trade,
investment and economic growth for the future.

The three countries should use the Competitiveness Committee and the opportunities provided
by USMCA’s key provisions to promote initiatives that maximize their competitive advantages.
Here are the research team’s specific suggestions:

Agriculture: New Mexican Organic Export Certification regulations are being imposed
too fast. Thus, USTR, USDA, and the U.S. Department of State should ask for more time
to allow American Organic exporters to comply with new regulations. The parties should
urge Mexico to clearly define what is banned under its new corn GMO ban, as well as to
resume its process of reviewing new biotechnologies. North American should recognize
the need to expand USDA’s Joint Organic Compliance Committee to include other
agricultural issues to expand continuing inter-agency dialogues. The U.S. should work to
find constructive ways forward on issues of high importance to Mexico such as tomatoes.
Rules of Origin: The shift in the rules of origin for auto manufacturing will affect
competitiveness within North America. Automation and greater assistance for alternative
staging regimes will help keep increased prices in check and thus can help ensure
continued competitiveness in North America. Assisting the electric auto industry will
bring the benefit of strengthening an environmentally conscious or “greening” industry
within North America while furthering the auto industry, such as through increased
domestic battery and critical mineral production. Properly enforcing the labor value
content within North America will increase wages in the region, mainly through
increased Mexican wages. But attention must be paid to the challenges of accurate RoO
use and to the impact of these rules as new technologies, like electric vehicles, emerge.
Regular dialogue with stakeholders, including unions, will be needed.

Energy: Steps are needed to re-build consensus among the three governments. A return
to regular trilateral meetings of North America’s energy ministers to stimulate
cooperation on climate change, sustainable development, energy efficiency, emission
reductions, renewable integration, and grid integration could help do that. The U.S.-
Mexico Energy Business Council also should be reinvigorated, with a renewed focus not
just on hydrocarbons but also on renewable energy. Furthermore, North American
countries have a mutually beneficial opportunity to work together on a plan for the
electrification of the regional vehicle fleet, both for passenger and freight vehicles. These
efforts to build cooperation should be pursued while parties use the appropriate portions
of USMCA to address disputes that appear likely to arise.

Digital Trade: It is essential that continued dialogue works towards synchronizing
national digital policies. Within these dialogues, experts recommend emerging digital
issues such as transparency and security regarding data and information sharing. This
Chapter sets the standard and precedence for digital governance and privacy laws for
future trade agreements. It is also important for dialogues to discuss emerging trends and
issues that occur in the industry to further strengthen promises made in the agreement
and to adapt to keep up with emerging trends and products.

Labor: Mexico’s labor reforms have the potential to benefit workers across North
America. The U.S. can be instrumental in helping to move forward these reforms by using
well its technical assistance. Given the self-imposed budget constraints within the
Mexican government, external funding and technical support is needed. Working with
Mexican partners, the U.S. can also help prioritize specific
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states within Mexico for their staggered labor reform implementation. By working to
adjust the priority order for states in Mexico that implement labor reforms, labor reform
can first come to states that are priority areas to North American trade, and can be
enacted in other states in later years. Promoting the use of the rapid response mechanism
for egregious cases of poor labor policy would also help to push labor reform further, if
used judiciously.

SMEs: The Committee for Small and Medium-sized Enterprises has the opportunity to
increase the sentiment in favor of trade across a wide range of stakeholders in North
America. The three governments should work toward eliminating the knowledge and
skills gap that SMEs commonly face in comparison to Multinational Enterprises
regarding cross border trade. Exchanging skills training, information, and emerging
market trends are three ways the U.S., Canada, and Mexico can increase engagement
with stakeholders in all three countries.

Competitiveness: The three governments must recognize the need to institutionalize
trilateral cooperation and dialogues in the various fora created in USMCA, but
especially in the new Competitiveness Council. This later forum should be used to
identify and begin work on the issues that will be essential for all three economies to
compete successfully in the future. Ideas for potential action include a task force to
facilitate a North American workforce development agenda to help develop agile workers
that meet the technology-based demands of the 21st century labor market; a trilateral
forum to identify ways to promote sustainable development and green energy
technologies (e.g., electric vehicles); and a working group to steer a broad, forward
looking supply chain initiative. This last group should agree on ways to inform customers
of the supply chain process, address the cost of decoupling with China, and improve
supply chain resilience amid the pandemic. Each country should encourage the use of
what is being called “ally-shoring, or “partner-shoring,” to protect and optimize
essential supply chains, invest in domestic jobs, and advance North American technology
and innovation.

Environment: The three governments should work to agree on new standards to adhere
to the commitments of the Paris Climate Agreement and include the United Nations’
(UN) Paris Climate Agreement to the list of those to which each party must commit.
USMCA implementation should thus include work to ensure that each party is staying
committed to the goals and provisions in the Paris Climate Agreement. The parties
should explore how to make North America’s economies “greener.” This could include
provisions for review of green performance of companies and public entities in all three
countries.

Good Regulatory Practices (GRPs): Each party should work on confidence building
and strengthening trilateral relations in the wide range of areas where regulation is
particularly important to commerce across the continent. Bringing regulators together
for collaborative dialogues and improved harmonization on existing priorities (e.g.,
automotive industry) or emerging issues will be important (e.g., biotechnology industry
or artificial intelligence) in comparison to re-writing rules and issues where positions are
fixed in stone. They should utilize key advisory coordination to bring in a wide range of
stakeholders, including public health experts and other working groups/committees
together at roundtables in the GRP Committee, with the aim of improving the regulatory
compatibility for essential goods and services and promote harmonized regulatory
agendas.
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The main areas that the team believes should be addressed on the trilateral agenda include:
“green” energy technologies (e.g. electric vehicles), energy efficiency and renewables, inclusive
economic growth (including regional workforce development dialogue), harmonized regulatory
frameworks, transparent information sharing for digital governance, work on sustainable
development and climate change, coordinated cross-border trade of goods and services
(including E-commerce) and enhanced trilateral dialogues and practices in all key sectors.

The team identified the following four themes as the most important approaches to advance
North American competitiveness and prosperity: 1) Restoring Confidence, Certainty and
Resilience; 2) Effective Trilateral Coordination to Advance Competitiveness; 3) Moving Toward
Harmonization of Cross-Border Practices and Regulations; and 4) Expanded Stakeholder
Involvement. Each theme has been listed with the priority examples that the team believes should
receive trilateral attention:

Themes Top Recommendations/Priority Areas
Restoring Confidence and Building e Use the Competitiveness Committee to
Certainty and Resilience Create a Forum to Steer a Broad

Supply Chain Initiative
e Promote “Ally-Shoring” to Enhance
Supply Chain Resilience

Effective Trilateral Coordination to e Use the Competitiveness Committee to

Advance Competitiveness Create a Forum to Support “Green”
Energy Technologies, Emerging
Industries (e.g., electric vehicles) and
Sustainable Development

e Collaboration among Energy
Ministers; also involving
environmental ministers

Moving Toward Harmonization of Cross- e Create an Inclusive Trilateral Forum to
Border Practices and Regulations to Identify and Facilitate Important
Regulatory Dialogues under USMCA

Expanded Stakeholder Involvement e Use the Competitiveness Committee to
reach agreement to form a Task force
on the North American Workforce
Development Agenda

e Vigorous work to embrace SMEs

The team believes that these approaches hold significant potential to ensure a more effective
implementation of USMCA in ways to promote a smooth reopening of businesses and improved
sense of certainty across North America.

According to Chris Sands at the Canada Institute, the past generation thought North
America was a possibility which engendered the support to create NAFTA as a way to
institutionalize trilateral cooperation. This generation accepts that North America exists and is
trying to figure out how to make it work better together. However, part
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of the problem that remains since NAFTA, is that many leaders view North America “looking
backwards.” The U.S. should now work to integrate more people into this dialogue with a
“forward looking” perspective on USMCA and to think about North America as a playing field

where the U.S., Mexico and Canada can and should work together, i
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XIV. Appendix: Outside Experts Consulted

The team would like to express a special appreciation to the following experts for their helpful
insights. The team has also provided a list of organizations and individuals that we believe would
be helpful to seek more information from if the U.S. State Department is interested in taking
specific recommendations further in discussions.

U.S.-Mexico Affairs Specialists

Braham, Edgar. Economic Counselor at the Trade Office, Mexican Embassy in Washington
D.C. Personal Interview. 6 Apr. 2021.

Lameda, Gerardo. Minister at the Trade Office, Mexican Embassy in Washington D.C.
Personal Interview. 6 Apr. 2021.

Santos, Alvaro. Co-Director of the Center for Transnational Legal Studies (CTLS) 2014-2015
and Professor of Law at Georgetown University Law Center, March 26, 2021

Wilson, Christopher. Global Fellow and former Deputy Director of the Wilson Center’s
Mexico Institute, March 10, 2021

U.S.-Canada Affairs Specialists
Sands, Christopher. Canada Institute, The Wilson Center. Personal Interview. 28 Apr. 2021.

International Trade Specialists

Melle, John. Former Assistant U.S. Trade Representative for the Western Hemisphere. Personal
Interview. 10 Mar. 2021.

Miller, Scott. Senior adviser with the Abshire-Inamori Leadership Academy. CSIS. Personal
Interview. 13 Apr. 2021.

Rooney, Matthew. Managing Director, Bush Institute SMU Economic Growth Initiative George
W. Bush Institute. Personal Interview. 26 Mar. 202.

Swiecki, Bernard. Research Director for Center for Automotive Research. Personal Interview. 1
Apr. 2021.

Relevant Organizations for Potential Contact

American Iron and Steel Association Information Technology Industry Council
Association Connecting Electronics Motor & Equipment Manufacturers
Industries Association

Association of Home Appliance National Electrical Manufacturers
Manufacturers Association

Americas Society/Council of the Americas National Milk Producers Federation
Biotechnology Innovation Organization Nationals Grain and Feed Organization
Center for Automotive Research (CAR) Pharmaceutical Research and Manufacturers
Corn Refiners Association of America (PhRMA)

Express Association of America Plastics Industry Association

Farm Bureau Small Business & Entrepreneurship Council
IBM Semiconductor Industry Association
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